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Anchorage, AK 99503

TIDELANDS LEASE

This Lease is entered into on January 25, 2019, between the Aleutians East Borough
(“Lessor”) and Silver Bay Seafoods, LLC (“SBS” or “Lessee”).

Recitals

A. Lessor is the owner of the tidelands as shown in Exhibit 1 hereto, described as:
Section 27, T. 61 S., R 94W., Seward Meridian and Section 28, T. 61 S., R. 94W,,
Seward Meridian, in False Pass Alaska. The Lessor owns the tidelands subject to the
rights of the public under the Public Trust Doctrine. The parcel requested for lease is
located in the SW corner of the False Pass Small Boat Harbor near the causeway pad.
Approximately 15,000 square feet will be required as easement for an initial floating
dock (“Dock™) and later improvements. See: Section 10(e)(i). Upon completion of the
installation of the Dock, an “as-built” survey will be performed by the Lessee. Once
completed, the “as-built” survey will be utilized as the legal description of the tideland
easement.

B. Lessee, on its own or through its affiliate, plans to construct a seafood processing
and freezing facility (“Facility™) in the existing harbor in False Pass, Alaska. The
parties contemplate that Lessee may, from time to time during the life of this Lease,
replace or repair the Facility and the Dock during the term of this Lease.

C. Use of the Tidelands for a Dock will facilitate operations of the Silver Bay
Seafoods Facility, the City of False Pass and the public.

D. Lessee desires to lease the Tidelands from Lessor, and Lessor desires to lease the
Tidelands to Lessee.

E. To facilitate the mutual goals of Lessor and Lessee, they hereby enter into this
Lease to document the terms and conditions under which Lessor will lease the
Tidelands to Lessee.
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F. On April 15, 2005 a Harbor Management Agreement (Agreement) between the
Lessor and the City of False Pass (“City”) was executed and will stay in effect until
September 30, 2025 (attached as Exhibit 2). The Agreement states that the City agrees
to manage and operate the False Pass Small Boat Harbor. According to the Agreement
“Any permanent improvement, development or structure proposed by the City or a
third party to be constructed or placed within the Harbor, whether upon or separate
from an existing facility or improvement in the Harbor, must be approved in writing
by the Borough prior to construction or placement.” This Lease authorizes the Lessee
to construct the Facility in the False Pass Harbor. The above referenced Agreement
governs the False Pass Harbor and is hereby incorporated in this Lease as if fully stated
herein. However, the Agreement is between the City of False Pass and the Aleutians
East Borough and parts of the agreement (i.e. B (7)) are not intended to create
additional responsibilities or obligations to the Lease under this Agreement.

Terms and Conditions

1. Premises. Lessor leases to Lessee the Tidelands described as approximately
15,000 square feet of the Borough’s tidelands within Alaska Tidelands Survey No.
1611, at False Pass Harbor, as generally depicted in Exhibit 3. No later than 45 days
after the completion of the construction of the Dock, Lessee shall provide the Lessor
with an as-built survey showing the exact boundaries and legal description of the
leased property. Upon acceptance of the as-built and legal description by the Lessor
the survey and legal description shall replace the description of lease property set out
in this section and a new exhibit depicting the leased property shall be attached to the
lease agreement.

2. Term and Renewal. The Term of this Lease shall be 35 years, beginning on
January 1, 2019, and ending on December 31, 2054, subject to one 35-year renewal or
earlier termination as described below.

(A) The parties intend that the Lease will last for a maximum 70 years,
including the 35-year Term and one 35-year renewal. In the event Lessor
does not receive written notice of nonrenewal from Lessee not less than
365 days before the end of the Term or the renewal thereof, this Lease shall
be renewed for an additional 10 years, subject to the terms and conditions
contained in this Lease as the parties may, from time to time, agree to
amend it.

3. Rent. Lessee shall pay rent to Lessor at the rate of $.50 per square foot and taxes
per year, due and payable on the date of full execution of this Lease. Lessee shall pay
all legal and engineering/consultant fees incurred by the Lessor for this project, due
and payable 30 days after an invoice from the Lessor is received by Lessee.
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4. Lease Payment and Adjustment.

(A) After the first year of the Lease Lessee shall pay Lessor the annual lease
payments at the start of each subsequent year of the term, with the annual
payment due on or before January 1st.

(B) The annual lease payment for the remainder of the initial five-year period
of the lease term (35 years) shall be $7,500.00 and taxes.

(C) Beginning the first year after the initial five-year period, the Borough
Administrator will re-evaluate and adjust the annual lease payment for the
lease premises for the next five-year period of this lease and then every five
years thereafter. The new annual payment shall be paid retroactively to the
beginning of the lease payment adjustment period.

5. Termination. Lessor may terminate this Lease upon Lessee’s default upon 90
days’ written notice of termination. No such notice of termination shall be sent unless
Lessor has given Lessee written notice of default and an opportunity to cure the
problem. Lessee may terminate this Lease upon 90 days’ written notice to Lessor.
Upon termination or cancellation of this Lease, the Lessee shall immediately turn over
to the Lessor all plans, records, agreements, and other documents relating to the
Facility and its operation under this Lease and shall make available to the Lessor and
its agents all records of Lessee that may directly or indirectly affect or revel the
financing of the Facility operation by Lessee. Termination or cancellation of this Lease
does not affect the undischarged obligation of one party to this Lease to the other.

6. Authorized Use of Premises. The Tidelands are leased to Lessee to use as Lessee
deems necessary or desirable to achieve Lessee’s business objectives in constructing,
operating and maintaining the Facility, as it may from time to time be repaired or
replaced. Lessee shall at all times comply with all applicable laws, ordinances and
regulations of duly constituted authorities now or hereafier in effect, with respect to
Lessee’s use of the Tidelands.

Lessee agrees that nothing in this Article or in this Lease shall create any third-party
beneficiary rights or relationship in Lessee or in any other entity.

7. Possession. Upon execution of this Lease and payment of the first rental payment,
Lessee shall have the right to possession of the Tidelands.

8. Taxes. Lessee shall be responsible for any and all property taxes assessed during
the term of this Lease against any leasehold interest. Lessee shall pay any sales or other
tax levied on the rent.
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9. Insurance. Lessee, at all times, shall maintain and keep in effect insurance
coverage outlined below, naming the Lessor and the City of False Pass as additional
insureds (including their Administrators, officers, officials, employees and
volunteers). Lessee will provide the Lessor with proof of insurance and give thirty (30)
days written notice prior to cancellation of any policies.

(A) Minimum Scope of Insurance

(1)
@
©)

“)
)

Commercial General Liability

Commercial Automobile Liability Insurance

Worker's Compensation insurance as required by the State of
Alaska and Employers Liability Insurance.

Property insurance in an amount no less than replacement cost value

Marinas Operator Liability

B) Minimum Limits of Insurance

)

a.

@

€))

@

1-25-19

Commercial General Liability:

$1,000,000 combined single limit per occurrence / $2,000,000
Aggregate for bodily injuryand property damage claims
arising from contractors operations

This will cover all Dock operations onshore and offshore.
Auto Liability:

$1,000,000 combined single limit per accident for bodily injury
and property damage.

Worker's Compensation and Employers Liability:

Worker's Compensation shall be statutory as required by the State
of Alaska. Employers Liability shall be endorsed to the following
minimum limits and contain USL&H coverage endorsement if
applicable

Bodily Injury By Accident - $1,000,000 each accident;
Bodily Injury By Disease - $1,000,000 each employee;
Bodily Injury By Disease - $1,000,000 policy limit.

All risk property insurance, including earthquake and flood, in an
amount equal to the replacement cost of the Dock.

Tidelands Lease — Aleutians East Borough and Silver Bay Seafoods, LLC

[INHVINT

201

Page 4 of 6

yﬂﬂlﬂlﬂNiﬂﬁl.lﬂlllllﬁ?ﬂﬂléﬂ,NHJIFHH



a. The replacement cost value of the dock is not less than the
completed construction cost.

5) Marinas Operator Policy
a. $1,000,000 in pollution insurance
© Other Insurance Provisions

@) Borough and City to be additional named insureds on General
Liability and Automobile liability policies.

@ All policies to contain waiver of subrogation in favor of Borough
and City of False Pass

3) Lessee’s liability policies to be primary and non-contributory

(D) Coverage to be placed with carriers with A.M. Best rating of A- VII

10. Dock Management. Management and operation of the Facility should mirror
the requirements outlined in the Harbor Management Agreement between the Lessor
and the City of False Pass, attached as Exhibit 2. Lessee agrees and acknowledges that
it has read following provisions that are part of the Harbor Management Agreement
and restated herein and made part of this lease:

a.

1-25-19

OPERATION AS A PUBLIC FACILITY. Lessee hereby agrees to manage
and operate the Dock for the use and benefit of the public; to make all Dock
facilities and services available to all members of the public on the same basis
and on fair and reasonable terms and without discrimination. Unless otherwise
directed by the Lessor or required by state and federal law, all state and federal
or other publicly owned or operated vessels shall receive no special preference
for berthing space at or use of the Dock. Said vessels shall use the harbor under
the same conditions and at the same rates as those specified for the general
public.

The Lessor acknowledges the Lessees' right to provide preferential treatment
for its vessels and use. The Lessee must provide reasonable notice to other
dock users when Lessee requires space at the Dock for its own vessels and for
its other uses.

MAINTENANCE, REPAIR AND DOCK UPKEEP. Lessee hereby agrees to
continuously maintain the Dock in a good state of repair and in a clean and
orderly manner, at no cost to the Lessor or City of False Pass. Lessee shall be
responsible for all major repairs, minor repairs, routine preventative
maintenance and upkeep.
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i.  Lessee is required to comply with all Department of Environmental
Conservation requirements.

c. REVENUES AND ACCOUNTS. Lessee shall establish tariffs, and shall
collect a fee or charges, for all non-Lessee uses of the Dock. Lessee shall keep
complete financial records in accordance with generally accepted accounting
practices, reflecting all revenue derived by Lessee from the Dock as well as all
funds expended by Lessee for the maintenance and operation of the Dock. The
right is hereby reserved by the Lessor to examine said financial records at any
time during normal business hours.

d. IMPROVEMENTS. Any permanent improvement, development or structure
proposed by Lessee to be constructed or place on the Dock, whether upon or
separate from the Dock, must be approved in writing by the Lessor prior to
construction or placement.

e. OWNERSHIP OF DOCK AND IMPROVEMENTS. The Dock and all
improvements made to the Dock and all fixtures added to and incorporated into
the use of the Dock shall become the property of the Lessor upon their
construction, addition to or incorporation in to the Dock unless the Lessee,
Lessor, and City of False Pass agree otherwise in writing.

i. Lessee has plans to install two (2) RYCO fish pumps and a
straight boom telescopic crane, which shall remain the property of the
Lessee.

f. MAINTENANCE AND REPAIR. Lessee covenants throughout the term hereof,
at Lessee’s sole cost and expense, to properly keep the Premises and
improvements in good maintenance, repair, order and condition. Lessee
acknowledges that Lessor has no responsibility to maintain the Premises or
improvements during the Term hereof.

g. FIXTURES AND IMPROVEMENTS. Lessee shall pay all costs associated with
locating, constructing, and maintaining all improvements and fixtures on the
Premises. Upon termination or expiration of this Lease, Lessee shall remove
(within sixty (60) days of the termination or expiration date) all improvements
and fixtures from the Premises and restore the Premises to the condition that
existed at the beginning of the Term of this Lease, provided that, Lessor and
Lessee may otherwise mutually agree that all improvements and fixtures erected
on or attached to the Premises by Lessee shall become the property of Lessor. In
such event, the parties agree that this Lease shall constitute a quitclaim, by Lessee
to Lessor, of all Lessee’s right, title, and interest in such improvements and
fixtures upon such termination or expiration. Lessee further agrees, at the request
of Lessor, to execute such other or further documents necessary to transfer
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Lessee’s interest in the improvements or fixtures should Lessor retain the
improvements and fixtures.

h. SURRENDER OF PREMISES. Lessee on the last day of the Term, or upon
earlier termination of this Lease, shall peaceably and quietly leave and surrender
the Premises in as good condition as on commencement of the Term, ordinary
wear and tear excepted.

i. OPERATOR PROVIDED UTILITIES AND WATER SYSTEM. Where
electrical facilities or electrical, fuel or water distribution systems are not
provided by the Lessor or City of False Pass, Lessee may install with its own
personnel with prior approval of the Lessor, or have installed by a competent
contractor, adequate lighting and power, fuel and water distribution systems.
Under no circumstances may Lessee alter or modify existing Harbor facilities
for the purpose of installing electrical utilities, fuel, or water systems without
first obtaining specific written approval from the Lessor. Prior to installation
of any power in or to the Dock, whether to power permanent fixtures of
equipment or for distribution to vessels, the Lessee shall provide for the design
of the system by an engineer with recognized experience in the design of
electrical systems for marinas and docks that may be affected by electrolysis.
The Lessor may require a review of the design by a second engineer or a
consultant before approving the project.

j- FUEL AND HAZARDOUS MATERIAL HANDLING. If fuel or any other
hazardous materials are handled on the Dock or in the Harbor, Lessee shall
insure that only properly trained personnel handle such fuel or materials and
that adequate procedures are followed for safely storing, dispensing, and
otherwise handling fuel or hazardous materials in accordance with the most
current edition of the National Fire Protection Code and all applicable federal,
state, and local laws and regulation, in particular, applicable United States
Coast Guard regulations. Lessee shall ensure that all necessary permits,
operations manuals, and other authorizations are issued or are in place before
permitting the handling of fuel or hazardous materials and may require the
shipper or handler to obtain such permits and authorizations and to bear all or
any part of the expense of obtaining such permits or authorizations and any
additions or changes to the Dock facilities that are needed to comply. Such
additions or changes to the Dock facilities must be approved by the Lessor and
City of False Pass.

k. ENVIRONMENTAL POLLUTION. In the event of a spill or discharge of a
petroleum product or hazardous material at the Dock, Lessee shall immediately
report the spill or discharge to the appropriated authorities and to the Lessor,
act promptly to contain the spill or discharge, repair any damage, remove the
petroleum product or hazardous material and clean up the affected area, restore
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the Dock and affected waters to a safe condition and otherwise comply with
the applicable provisions of state and federal law.

1. LIENS. Lessee shall keep the Dock free of all liens, pay all costs for labor and
materials arising out of construction, improvements or repairs by the Lessee
on the Dock, and shall indemnify, defend, and hold the Lessor and the City of
False Pass harmless from liability, action, claim, suit, loss, property damage of
personal injury of whatever kind resulting from or arising out of any such liens,
including costs and attorney fees.

m. NO WAIVER. The failure of the Lessor to insist in any one or more instances
upon the strict performance of Lessee of any provision or covenant in this
agreement may not be considered a waiver or relinquishment for the future, but
the provision or covenant will continue in full force. The waiver by the Lessee
of any provision or covenant in this agreement cannot be enforced or relied
upon unless the waiver is in writing signed on behalf of the Lessor.

n. NATURAL DISASTERS. In the event any cause which is not due to the fault
or negligence of either Lessee, the Lessor, or the City of False Pass renders the
Dock unusable and makes the performance of this Agreement impossible, this
Agreement may be terminated by either party upon written notice to the other
party. Causes include, but are not limited to, acts of God or public enemy, acts
of the United States and State of Alaska, fires, floods, or strikes.

0. NATIONAL OR STATE EMERGENCY. In case of any national emergency
declared by the federal government, or any state emergency declared by the
State of Alaska, Lessee may not hold the Lessor or

City of False Pass liable for any inability to perform any part of this
Agreement as a result of the national or state emergency.

11. Standard Provisions. This Lease is subject to the Standard Provisions, which

are attached hereto and are incorporated as part of this Lease.

IN WITNESS WHEREOF, the parties have executed this Lease the day and year first
above written.

Silver Bay Seafoods, LLC
ert Zuanich

Rob e

Its: Managing Partner
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STATE OF WASHINGTON )
) ss:
COUNTY OF KING )

THIS CERTIFIES that on this 1 }%day of February, 2019, before me, a Notary
Public in and for the State of Washington, personally appeared Robert Zuanich, known
to me to be the person whose name is subscribed on the foregoing instrument and, duly
sworn, stated to me under oath that he is the Managing Partner of Silver Bay Seafoods,
LLC, that he has been authorized by said limited liability company to execute the
foregoing instrument on its behalf, and that he executed the same freely and voluntarily
as the free act and deed of said limited liability company.

WITNESS my hand and official seal the day and year in this certificate first above

written.
wthiyg, W/&/‘

L) . . u 1C 101 h
,

o e g “
& wOTARy - .. )
\ W -~ v My CoOmMIMiSsion ExXpires

Aleutians East Borough
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By: /jf'f’mﬁ ACM,OLM

Anne Ballev
Its: Administrator

STATE OF ALASKA )
) ss:
THIRD JUDICIAL DISTRICT )

THIS CERTIFIES that on this [3" day of Februar , 2019, before me, a
Notary Public in and for the State of Alaska, ~personally appeared
Pnpe (Padery , known to me to be the person whose name is subscribed on the
foregoing insffument and, duly sworn, stated to me under oath that s’he is the
P iy ooy of the Aleutians East Borough, that s/he has been authorized by
said municipal corporation to execute the foregoing instrument on its behalf, and that s/he
executed the same freely and voluntarily as the free act and deed of said municipal
corporation.

WITNESS my hand and official seal the day ean; in this certificate first above

written.
PR R %

1c for Alaska

Notary Public My commission expires: &/ (2 / 2019
CHARLOTTE LEVY S

State of Alaska
My Commission Expires Feb 19, 2019
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Tidelands

JHatent

30.425

Bruto Pe Wy Thewe Presents that the Grantor, the STATE OF ALASKA, DEPARTMENT OF
NATURAL RESOURCES, 550 West.7th Avenuse, Sulte 10504, Anchorags, Alaska 89501-3579, pursuant
to AS 38.05.825 and the regulations promulgated thereunder, for good and vaiuable consideration, grants
and conveys to the Grantes, the ALEUTIANS EAST BOROUGH. whose maliing address of record is 3380
C Stree!. Suite 205, Anchorage, Alaska 98503, Granise's sutcessors and assigns, thoee tidelands lying
seaward of the moan high tida line of Unimak Istand eftuatad in the Aleutian Islands Recording Diestrict,
State of Alaska, and described as loliows:

ALASKA TIDELAND SURVEY NO. 1811, CONTAINING 34.86 ACRES, MORE OR
LESS, ACCORDING TO THE SURVEY PLAT ARECORDED IN THE ALEUTIAN ISLANDS
RECORDING DISTRICT ON APRIL 7, 2003, AS PLAT 2003-2.

Subject to valid existing rights, including reasrvations, easemants, and exceptions in the
U.S. Patent or other stale or federal conveyance, and In acts authorizing the issue
thereof; easements, rights-of-way, covenants, condidons, reservations. nates on the piat,
and restrictions of record, Il any.

Grantee may lease the land, but may not seil it.
Grantoe takes title to the tkielands subject 10 the righta of the public under the Public
Trust Doctrine.

Page 10i3 “Officip! State Business-No Charge”
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Title to land conveyed under this authorlty roverts (o the State upon dissolution of the

. mupicipality.

Whe Brantor hereby expressly savas, excepts and reserves out of the grant hareby made, unto
itsolf, its lassees, successors, end assigns forever, all olls, gases, conl, ores, minerals, fissionable
materials, geothermal resources, and fossils of every name, kind or descriplion, and which may be in of
upon sald lands above described, or any part thereol, and the right to explore the same for such oils,

gases, coal, ores, minorals, lissionable matorials, geothermal resources, and fossils,

and it also heraby

expressly saves and reserves out of the grant herebdy made, unto ftseil, lis lassees, successors, and
assigns forever, the fight 1o enter by itsel, ils or thels agents, 8XomMBYS, and servanis upon said lands, or
any pant or pana thereof, at any and all times for the purpose of opening, developing, dsilling, and working
mines or welis on these or other ands and taking out and removing therefrom ail such oils, gasas, coal,
ores, minerals, fissionable materials, gecthermal resources, and fossils, and to that end I {urther
exprassly reserves out of the grant hersby made, unto iteell, iis lessees, suctassors, and assigns forever,
the right by Its or thelr agents, sarvanis and altomeys al any end all times to erecl, construct, maintain,
and usa all such bulldngs, machinery, roads, pipelines, powerfines, and railroads, sink such shafts, drill
such wells, remove auch 30ll, and to remaln on sald fands or any pan therso! for the foregoing purposes
and 1o oocypy as much of said lands a8 may be necassary of conveniont for such purposes hereby
expressly reserving to itsell, its lossess, successors, end assigns. as aforesald, genarally all rights and
power in, to, and over sald [and, whether herein expressed or not, reasonably necessary or convenient o
render beneficial and efficlenmt the complsta enjoyment of tha properny and dghts hereby sxpressly

resorved.

Wo Mabe Amd To DMold the said land, together with the tensments, hereditaments, and
appurianances thereunto appertaining, unto the said Grantee and Grantes's successors and agsigns

forever,

I Testimony Hhereof the State of Alaska has caused theso presems to be execuled by the
Director of the Divislon of Mining, Land and Water, Department 0 Matural Resources, Stale of Alaska,

pursuant to delegated authority, thias 2nd day of June, 2004.

By:

% Division of Mining.

Sandra J.

For Bob Loalilar, Di

irector
and Water

(SRR
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Btate of Alnsha
Third Tudicial Bistric

Whis Js To Qedify that on the 2nd cay of June, 2004, appeared before me SANDRA J. SINGER,
who I3 known 16 me to be the parson who has been lawfully delogated the authority of Bob Loatiler, tha
Dicector of the Division of Mining, Land and Water, Department of Natural Resources, State of Alaska, o
executs the foragolng document; that Sandra J. Singer executed said document under such legal
authority and with knowledge of s contenls; and that such act was pertormad frealy and voluntarily upan
the premises and for the purposes stated thereln. )

Hitnrss my hand and official seal the day and year in this certificats first above writtan.

Notary Public in and 1of the Stale of Alaska
My comnmisaion expires: Apri} 4, 2005

STATE OF AL':’S"KBAE“
Helurn Recorded Document to: %IFUBUG

ALEUTIANS EAST BOROUGH L
3380 C Street, Sulte 205
Ancharsge, Alaska 58503

Centified COW to:.

DEPARTMENT OFf NATURAL RESOURCES
DIVISION OF MINING, LAND & WATER-RADS
$50 West 7th Avenus, Sulte 1050

Anchorage, Alnska 99501-3578

T AERCAMINE T A
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Exhld 2
ALEUTIANS EAST BOROUGH, ALASKA

" HARBOR MANAGEMENT AGREEMENT

' Thls 15 day of April, 2005, the Aleutians-East Borough, hereafter callcd the “Borough?

whose address is'P:0. Box:349, Sand Point, Alaska 99661 ‘and theCit 31Alaska,

“hereinafter called.the "Cnty," whose address.is P:0. Box 50, False Pass, Alaska 99583 do entet
- this.Harbor Management Agreement, hereinafter called “Agreemént,™of 15 pagcs including
_* signiature pages, and agree*as follows:

A. BASIC] P.BQV.I_SION

o

'Ihe Cxty of False Pass and' the Aleutians East: Borough have 1dcnuﬁed .
'éconoﬂ-uc needs in False Pass. Thcy have cooperatively subxﬂmed- and been.
ap&gnrovedafor CDBG fiind§’ from the Alaska Department: of Commerce,

- Coftmunity and Economic.Development (DCCED). andrant-fand§from the.
- .fedefaliDepartment of Commeyde; Economic: Deyelopment. Admm;stranon

o _ - (EDA) for the construction'of’a;hatbor to raeét shb‘é’cfimeds

2. The’Clty‘ls the recipiént.of CDBG funding and; theBomugh isthe: l’CCIplent of
theeEDA funds. Both parties: agfee'to assume*tﬁ'é*uihﬁiétghsponmbﬂ:ty for-
‘theu' raiit funds mclud.mg?assunngmomphanc: withiall: apphcablé‘lﬁ“’.?s and

5

‘program:regulations andiﬁé‘ff rniance of all Wor Dinvace prdance with'thie
. ,c’o“ﬁﬁ-‘afi. The False Pass mayor will be the‘con{aciaﬁ&?ﬂﬂ‘ﬁ‘thb CDBG and.

méﬁmugh .administrator for the 'EDA. Bqth pgrtm‘andithe DCGED and’

. EDA will have access to-all gram récords and.authomyﬁto qronitsrall
acnwuck The City and Borough,agrée to.cooperstesin. the":mplementahon of
the. CDBG and EDA programs:ds:approved by"'tli'csgranhng agencies.

. ‘The*Eity:and Borough agree:that'the City will receive the;usefulness,
adva.n!agc and other economi¢ and-commuhity beneéfitsofthe harbor for the
mdents -of False Pass for-atleast twenty (20) years;:

4. The’C:ty agrees to manage and operate-the following described marine’
facilities owned by the Bomugh, known as the False Pass'Smal] Boat'Harbor
and Kereinafter refetred to ais'the “Harbor” located'at FalsePass, Alaska, in
the. Aleuna.n Islands Recordmg District, 'Ihm:l Judlcxal E)mmct Alaska:

All that propeity.consisting of a. breakwatcr am:l certain docks
floats, approaches, and appurtenant marize. facilities logated’in
False Pass, Alaska; in the-Aleutian Islands 'Rccordmg Dlslnct,
State of Alaska:

IMIIINIIJHD

5. The term.of this Agreement is twenty (20) yéars frp.m,this agreement’s-fast
signature date through the last day of September, 2025.

[FVRRE VAR

Page 14 of 36 1
2019-000049-0

A

.




B. GENERAL COVENANTS
OPERATION'AS PUBLIC FACILITIES

1. The City hereby agrees to manage and operite the harbor for thé-use ‘and
benefit of the:public; to make all Harborfacilities.and services avaxlablc 1o all
members of the public on the same basis-and on fair and reasonable’tems and
without discrimination. Unless otherwiserdirected by the Borough or.required
by:state and’ fedcral low, all state and fedéral, or-other publicly owuedior

.operated-vessels.shll receive no specialipieferenice for berthmg(spaceaat or

‘userof the Harbor.

Said vessels shall use‘the; *Harbor under the satiie:

* -conditions and:at the same rates as thosé’ Spemﬁé'd for the general public:

- MAINTEN ANCE QND REPAIR

2. The City hereby agrees to continuously mamtam the Harbor in a,good state of
_:repau', at no cost'to the Borough. Promded,fhowcvcr, thiat all:ngcessay
. © “miAjorirepairs” not.caused by any act:on seglect or negligence. of the. Cxty
\ sﬁh.ll be undertikenaiifi:completed by tHevBg ;oggh, at Borough:¢x
~ . wxih funds from-the;account- cslabhshcd’.pmsuam to:paragraph’ 7( o,f
_ ; Agreemcnt, subjéct to the appropriation.of suffiient ﬁmds'f'er that: purpasc.
S Thie:City:shall; be fesponsible for all: mlnt‘)‘f.re‘pzifrs,and routirie p’?é\‘ré'ﬁt?u\rc

n"imnténancés

& Thie.ferm™‘major repair” as used"liérej.n is defined as:any-

Tepiis:op
(825,000

.maifiteAance. or repair having A'¢ost for a*single méihtehance or

eration which exceedsawgiity-five thousand dollars
).

b. The terms “minor repair and routine preventative ma:,ntenanca” as

used herein is defined as routing: :‘n’aiﬁtcnaﬂce and ‘fepair,. havmg a

cost for a single maintenance or repair-operation of twenty:five'
thousand ($25,000) or less, and generally includes the followmg

(1) Replacement of damaged flotation material.

(3) Repair of electrical utilities ‘arid water and fuel systems.

(4) Replacement of broken or. damaged piling and fenders:

(5) Replacement of eroded bank and breakwater protectmn or fill
material,

AR A o
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(6) Repair of all structural and non-structural damage: caused
through impact or collision by vessels usmg the facilities.

¢. The Borough shall have the right to require the City to perform

‘maifiténance and repair.in:the eyent ady inspection’ of the Harbor by
the;Borcugh reveals a failure'by the City to adequately maintain
‘Héiborfacilities. Such cormrective maintenance or fepair work shall
be=accomphshed by the City-within a reasonable. ppnod of time as
deﬁ:’"" i¢d by the Borough.' The City shall perfofin, at its own.
expensh all'major repair or rehabilitation that.could: have Jbeen
avoided but for the City deférrinig'minor repairs 6&:7outing,
aintenance.

d. Notwnt.ﬁstandmg the other provisions of this paragraph ‘B2, the.City
shall.not be required to spend more than $25,000'in: any onc City
: ﬁ?ﬁﬁl‘year for all mihor repiirs'and routine prevcﬂtahve

mairitensnce. Routine preventative maintenance: includes.only those

gctivifiesithat are for the purpose of preserving'or. réstoring the:
¢ cﬂndmon .of the Harbor. The.City shall notify the.Bomugh ina.

tlmeLy~manner if the City: anhclpates that npnur—rcpmmmd routine.
preveiitative maintenance € Expenditureés willexceed $25,000 during
thqmnmnder of any City- ﬁ.scal year.

3. The Clty agrcmto maintain the Harbor'in a'clean and ordcrly manner at.all
times. D?rtht .or:abandoned vessel§ shall not be.allowed to.o0ccupy moorage
spaté. Oil dnims, nets, fishing gear, skiffs, garbage ‘cans.or unszghtiy debris
may not-be'storéd on the Harbor.

4. The City shall mdemm.fy defend, and hold the Borough, it’s:officers,
emiployees and agents harmless from-any liability, action, claim, suit, loss,
property. damage, or personal injury of whatever kind resulting from or arising
out of ahy act: of commission or omission by the City, it's:agents;, cmployees,
or officers arising. from the City’s:management, operation; mainténance of
other activity with respect to the Harbor.

HARBOR ORDINAN g;gs;- HARBORMASTER

5. The Cxty shall.employ appropriate personnel and promulgate such ordinances,
resolutions;of.regulétions as may be necgssary to provide safe, orderly
operation.and management of the Harbor: Ordinances, resolutions and
reguilationa shall be in conformance with all of the terms and' conditions
contained Lierein, and shall be consistent with apphcable ordinances and
resolutions of the'Borough, The applicable provisions of a Borough
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ordinance, resolution or regulation with respect to the Harbor shall supersede-
the provision of any ordihance; resolution or regulation of the City that is
ihconsistent therewith, notwithstanding the date the Borough ordinance i§’

adopted

HARBOR USE AGR EEME‘NTS

~ 6. The City may enter into such: -agreements for the berthmg, use and
managerient of the Harbor. as. are: necessary and appropnate

a
' _valid:or: bmdmg “upon the-City of the’ Borough torthe extent’sucki

provided, no: agreement of any nnture«w;th respéct'to the Harbor is,

agréement is con "o this Agreement.of:{0;gny, ordinance or -
AT fm
on of theiC ty -or-the Borough adOpted‘ 5tior o the eﬁ‘echvm
P .

' date Bf:siith agrégitent béiween the City anda iiird-party. The
authority of” e City to énter‘into agréemernits w:th thiird parti€s with ,

. fespect to-the u;erofflhe‘Harbnr is denved«so]e}yjﬁom this

Mgfeement andfanyﬁggré’emem of any Raturel Between the City- and a
thirdsparty is: suiyect{to the:terms, oondmonskand fifnitations. of.this

Agreement' ﬁmh‘ér, anyagreement or thejproyisions thereof- thatare

inconsistent or in.conflict'with or are prohibitédwiider this
Agreermeiit aren‘“:,ﬁ;aﬁle in'the'sole dJsct:ejxoﬂLofnhe'Berough The

» Cxtv shall be:liabléo thé-Borough for all.dariagesor losses 1o, thie
Bﬁ,t_@ggh,ansmgfout aftagreements or: p:ovxsmﬁs-‘the;eeffbetween the "

City"aiids mthlrd«pﬁ;tsr*thatare incorisistent, in; coﬁﬂlct with, or
pro iibited by this Agreement. :

.. The:Harbor wes;ﬁnanced, in part, with the'proceeds ofa tax exempt’

. bond issued by the Aleutians East Borough. Anly.management,

Harbor use or other-agresment that would,:alorie or in combinition
with dhe of more otlier agreements of the City with respect to the
Harbor, adveisely affect the tax exempt status:of sdid bonds, is, to
such extent, void gb initio and unenforceable. .Further, if bond
colmiseél to the-Aleutians East Borough detgrminés that any provision
of this Agreement would adversely affect the iax exempt status of
such'bonds or that!it pé‘rmlls or contemplates agreements bétween
he’Gity and third parties that would adversely. affect the tax exempt
status of such bonds,-such minimum amendments’ 1o the agreement
as may be:necessary to preserve the tax exempt status of'séid bonds,
as determined by bond counsel for the Alextians East Borough, are
deemed'to have beennade.as if contained ifi this ‘Agreement upon
the:date of execiition of this Agreement. A lease of long term use
agreement between the City and a third party user of the Harbor; and
any lease or Harbor operanng or management agreement between
the City and third pérty is void and unenforceable unless in writing

| VTR FORRRA
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and approved by the Borough and the Borough bond counsel prior to
its execution.

REVENUES, EXRENSES, FUNDS:AND. AG‘COWTS

7.  The.City shall estabhsh i mnﬂ} and shall collect.a fee orcharge; for,all usés of
“thie Harbor.

a. TheCity:shall mc[ude but not be limited to, fecs or chargesifor
MOOTagE; demmge wharfage,; and-Services to a vesgél. The tanff
and all changesfihercto shall be filled by the City if* ﬁhng 1slrequn-bd
by staté.and federal Taw.

b: Thefees/tharged by the City shall be.éstablished-at-a lével§ufficient
fo: ’

(1) Meet therex c&enses of adequate-:managemeént and adinifistration
of; ’Eh"Ha‘fber.

2y Sau‘sfj.'ual} minor repair and routine maintenance requirements,
pfés‘e'ntoand“ﬁxture s definéd inParagraph (2)b. '

3. Rrovldéff""i- ‘Eontingencies and emergencies:

4) mede;fktgip‘fynds required for the.migjor, rehabxhtatmn*and
:epmrla.ccomt.

(5)-Providejaidimaintain a harbormaster office, parking:atéa
unpmi?ggﬁ‘e‘nts, -and sanitary facilities unless:any of the -
fo:egoingfare ‘waived by the Borough, and, as may-be required
by Eﬁfczgrfcgpral agencies, oily wasté disposal tanks,.
connéction:to vessel pumpout stations for sewage: dﬁposal -and
othér waste-disposal facilities ot services, and trash’collectnon
facilities. -

c. Al fees, cha‘fgc_:s Tates, reimbursements, or other amounts received
by the €ity= “for: moorage within the Harbor.shail be depiosité étin'a
special fufid known as thie‘Harbor Fiind'established by-the City. Said
fund shall be;separate and distinct-from other funds of the City .
(including; thoge: c;‘g'tabhshcd for the operation of other City-docks,
harbors or-othernianiefacilities) and shall be used e _:_cg__lg_s_;yg_g ifor
the adrhinistration, opgration, maintenance, repair, rehabilitation,’and
improvement- ‘of.the Harbor by the City, and to meet reseive,
requirements:and‘Borough debt service, if any, secured by'revenues
of the Harbor. The City shall annually appropriate to such fund all

HH'MI|U‘I|W|N|H|MIHIM'IVIMIMHM I
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anticipated and actual Harbor tecelpts and priot yéar Harbor'Fund
balances.

d. The ‘City'éhall-,establish.a:méj or repair and rehabilitation.account
W1th .r,h’c"-ngbor Fund established under Paragraph 7(c).

(1) Forthe. purpose of thiis:subparagraph 7(d), “year-end:Harbor
Fund:balan¢e” is the' unreserved year-end balance: of the
: Ha:bor Fungd:not,appro nated for reasonable: Harbor operalmg
co““ts, ,mcluémg B,qrgp hid e.bt service, if any, 1 rcserved @nd a
rcasonablc contmgency‘namount The ycar-cnd‘ Harbor:Fund
ba]ﬁce shall lapsg'io/andibe deposited in thie: migjoricpair and
rehat:uhtauon ‘accouiit;. ,l‘msnhe purpose of this’ SUby aragmph
7(%1)(1) td'erﬁﬁ‘re\thgt‘allél-lﬁrbor revenues that Arenor
' réasonably reqiiire@Monihe operation, maintéfanceand: inor
repais, of the. Ha:b‘ﬁ‘f‘b‘g’acﬁumulated in the majore S&m*and
replacerient-acCount formsc as-may be dcs:gnated y-the
Bﬁbugh, for. major'rcpalrs'or rehabilitation:oft thz‘i-larbm and
ﬂlgfconsu-ucnon‘of “Hd 1tiGiis or improyeniensfto, ‘the.rHarbor
Pioifldcd,.thc Boraugh E@y‘rcleasc funds: from:tl%vs‘.'account 10
tieGityifor, Harborioperating expenses if the Asgembly
de;énmnwthm;sueh-auelhasc is necessary inordérito meet

ustal aid l]‘.l]gntl? ﬂpatcdaHarbor opcrau.ngl‘qx_p‘ens&q ‘incurred

ar. be m::uncd%y ,

2y 'I'hc‘Clty shall hnld.rnn'ncs in tke account; in’ trust,for the
Boro g‘h,,pravldgd,,}n (order:to. ensure that 5iith monies-are
ﬁﬁly-ﬁfmﬁbl&?&femergency or-othernee #.the City
-sh”‘éll*annually Bgm_pnatetl:e anticipated mmmuﬂ:rbalance of
theaccount {mcludmg-the. -anticipated depos:t of the year end
Harbor Find- balancc») as part of its annual budget”
"&ppropriation. Tha‘Clty shall make majof repau‘s*or
-improvements:to the'Harbor from the funds in the'major repair
aﬁﬂ‘réhabllltatxon accotint only when specificilly dirééted by
thé:Borough or-shall pay-over to the Borough. from.said
AEEGNt so much. es the Borough ‘determines is: mﬁuued to
perform ‘majorrepairs, rehabilitation or nnpmvements ‘on the
Harbior. Upon-authorization by the-Borough; the City may
accom])hsh by contract or with it’s owni forces, such major
‘repdir;.rehabilitation or improvements as are requu~cd=and may
withidrawfroin $4id‘accousit amounts up to-a fiaxiniuin
1s;:u':c:xfic.fxll:,’ authorized by the Borough for such work. Upon
termination of this: agreement, the City shall promiptly pay over
‘to:the-Borough all funds:held in trust in said account for the

Bétough.
[ARMRTEED AR
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e. The City shal) keep complete financial records in accordance with
generally accepled=accountmg practices, reflecting:all revenue

derived by the City: fom the;Harbor as well as-all funds expended by _

e City for the: mamfénance dnd operation of the:Harbor. The fight
is’hereby: reserved‘to»the:Borough to-exarnine-said financial records
atany time diring nomial business hours. In addition, thie righit'is
heéreby. reserved to: the-Barough 10 require the City:to submit-an
Aannual audit or smnmary of ‘Harbor Fund incoiae atid expenses
(including:reserves). -

8. The.City shall not permit, rnoorage of vessels which might:overstress or
otherwise:damage the Hﬂrbor(faclhncs

IMPROVEMENTS

9. Any permanem mprovemem,,development or structure proposed by the: Cny
or a:{HiFd;péty to be constmﬂg’;ié‘d!ogplaccd within the Hatbor, whether uponor
separateifrom: an'cxtsung acility. ,{Jmmprovement in theiHarbor, must be
appmved Tawriting by he, Bﬁm;igg,gqor to-construction or placement.

10. All lmptg,vements;made in or; ﬂ_;'lh:q;ﬂarb_qr and all fixtures-added to-and -
mc‘érporﬁt%‘d«umm ‘theuse ﬁf;ﬂmeiﬁarﬁp‘rﬁhall ‘bécome thé‘property of the
Borogghiupa rthieir: oonsgru onﬁfadd.\hon‘to or incorpdrationinto the Harbor,
mﬂé’ss*tﬁ'é’Cﬂylﬁnd‘thea;Borougﬁmiﬁme othervise in Wrilihg:

S~

(O

11. Where gléctrical facilities’ or“elecmcal fuel or water distribution systemis are
not provided by the:Borough, thie City may install with its'own personnel with
prior-approval of the. Bnroug}:, or have installed by a competent contractor,
adequate hghtmg and power; ‘fiie] and*water. distribution systéms. Underno
cucwnsjances may the: Cily;s ;g-.r\*opmodlfy existing-Harbor facilities for the

purposs ofinstalling e]egtﬂcal tfulxuc“s ‘fiiel or water systeris. without first
obtaining,specific written approval from the Borough. The Borough will
éittiet-firish or approve tﬁlﬁiim,xm‘fdesxgn standards to.accomplish the:work.
Prior:to-the installation of any’power in of to the Harbor, whether to power
permanent fikuires or equipmerit or for distribution to vesséls, the-City ‘shall
provnde for the;design of thie’ system.by.an engineer with-recognized
experience in the design of electiical systems for marinas and docks that may
be affected by cientrolysm The Borough may reqmre a review of the design
by a second-engineer or 2 consultant before approving-the project.
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FUEL AND HAZARDOUS MATERIAL HANDLING

1'2; If fuel or any other hazardous materials a;e;ij;jng]cd‘ip the Harbor, the Clty '
shall ihsure that di;'_l'yiﬁ;@’ﬁciﬂ,ly‘trﬁiﬁddfﬁﬁsdﬁﬁﬁl»h‘anale such fuel ortmatérals

‘and that -adequateiprocediesiare;followcd*forssafély:storing, dispensingzand:
othietwise hardlingsfiekonHazardsus mterialshinticcordance withithe'fiost-
current:edition of the:ational,Fire Protection Godesand-all applicableifederal,
state, and localTawss andirégiilations, in particular,applicable United” States
Coast Guard regulations, {TheiCity shﬂi?ﬁ%ﬁ@lﬂg@ha]lnecessary perrmts‘__,t -
opetations manudls, andiotheragthorizationsarelissied and are inplageihiciore
permitting theaha'ndli';igﬁi}_ yelroriotherhazardoussmaterials and may-require:,
the-shipper or hanglét{oobAin:such permitsiant authorizations:aid fo:bgar all
omany part of the,eXpenseioRobtaining siehpermits or-authorizations'andigny
-additions or chanﬁes{tdﬁ}lpﬁﬂirhqf-”ﬁﬁjﬁf@}ﬁi’iﬁﬁ needed to complys.Slich

P’

addifions or éhﬁﬁgﬁﬁ‘ﬁﬁﬁ}'ﬁ?ﬁb‘ﬁ?iﬁﬂ iﬁ'é“s"?ﬁ:ai'i‘s'ﬁﬁé approved by e Citytand
thé Borough. .

13.Inithe event of a:spilliontherdischarge ofiaipetroleum product or hazardous:
maerial at the Hafbor, 1 CityisHall i@%&@;ﬁqﬁigmn the spill.or diS¢Harge
to'thé-appropriatéraiitho '_j!_i'e?;'_itd_,ﬁ_d;ito;ﬂ:g,“ _5155"{3" j.act:promptly to.containithe’
spill.or dischatggxrepaisa ?}ﬂ?ﬂgﬁk@‘-“ﬁﬁﬁ,e petroleum proguctior. ..
hazardous material Andech hm:th‘éfgg@%gr areagrestore the Hafborand -
affécted waters 'Jimaséiii!gfgnﬁﬁbﬁiﬂhﬁ‘,- e comply with thejapplicable:
provisions of statésanidéfederallaw. o

14. The Borotigh taj caice] thi§ Agreement by giving:the City ninety (90) days
advance written noticetupon the-fiilure ofithe City to perform, keep-and.
observe any of the:téris, covenants, and ¢onditions contained in this
Agreement, provided; -

a. The deficiericy isnot cured by the City within said ninety (90) day
period. ’ L o

b. The City may'terminate this Agrecment at any time by notifying the
Borough in writifjg At least six (6) mionths prior to the effective date
of such.termination:

c. The Borough may terminate this-Agreement at.any time by notifying

the City in wiiting:at least twelve (12) months prior to the effective
date of-5uch teimiuation.
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d. Upon termination or cancellation of this-Agreement for any reason,
the C}ty;shyl, on the effective daterof:such teimination’or
cancellation, transmit all amiuntsyreceived‘that:-would have been
requiréd’ by paragraph 7:c. oftie’AgieEment to be-degpdsited in'the
‘Hiirbor Fund; provided; if, fortheiscalyear-in which:the-
teriination or.cancelltion océlirsythie:City has contibuted to the
Harbor:Runid:ffom unrestricted-other.local revenues; the:City may
retainiasportion of such:other févenies prorated for time from the
beginningiofithieyear. Thelcancellation or temiination of:this
Agresmentifor, any reason SHallicofistitiste 4fid shall Bave(lie effect of
an’assigniaent torthe Borough'oféa l'lifc'eb_lmm'recti-\taﬁlé?ana-;causcs
ofactioniofihe City with respecibihe Harbor aridiitsoperation
effeitive ﬁ%&é‘ﬁ“&c&ve AeoriBeiermination or¢anicellation. All
reasonablexobligationsiof (heCity/ncurred with-respect to the

S e O perAtion THOT (O et Tect Ve date: oK Efination

AT : o

or caniceliationiehall beréimbirscaiby:the Borough upon‘demand

and BEoSEEFaTment by A TERToyided; e Boroghmiay

ﬁsu‘?‘riéfdr“%j@f\jjﬁiiﬁtyffﬁr@ity{;o“_bli"g:iﬁbﬁsi;peciﬁéally identified in

writifig B the:Borough, for Suciiireatment.

e. Upon<ermination or -@i‘gpﬁjlﬁ{i’éfg;‘gj_f;@j%;&greement,, the:City shall
o irrired iftely it overtoabes _@i{iﬁ@@@]ans;.m'idrds&aggeemenm,
s anasg;@—fﬁzjm nentsirelatingfiofiheiiarbonind iis.operafion vnder
thisARreenentindisHall makela I{bl&‘.tb-ﬂie;Bb‘roiigh'{gﬁ‘d.it

L agentsiallirscords,of the:Cityithalimay-direstly ‘or indirectly affect or

revedlitlie finsnpifig of tHeHarborgperation by the:City:
£, Termifiatioh or cancéllationofiiisAgrEemeiit does not afect the

undischaifged-obligation of oneiparty'to this Agreementito the other.

15. The City may renew this Agreement by filing:a written renewal application
with the Borough:at:léast sixty. (60) days before.the expiration of this
Agreement, Thisifiling,of'an application thiat fiilly conformsAd the
requircments statedshierein will.operaic t0:éxtend the-term of thiis Agreement
on a:month to mofith basis until the e#fliet:of the-date;

a. Anew agreement is executed b& both;parties, or

b. The:application is rejected By ;’hefbbr'ou‘g’h in writing, stating the
reasons for the rejection. '

DISCRIMINATION

[ TACRRTYRD T
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16. The City covenants and agrees that discrimination on the basis cf race, color,

religion, national origin,. ancestry,age;.orsex will.not'be pcmntled againstany
patron, employee, applicant.for emﬁloymcm, or other person or-group of
persens in-any manner: prohlbxted by federal or state:law. The City recognizes
the right:of thejBorough tovtaketany-action necessary‘to‘enforee this covenant;
ineluding actions required pufsiiantitorany federal ‘or-state law.,

EXISTING CONDITIONS

17. The City has exaniined the prehmﬁany plans for the,Harbor and

acknowledgcs that the Boroughth has ;nade no representation:conceming final
arranigemenit-or layout of th Harb‘br for the completion" dite of any phase or
part of the Harbor,

‘SUBJECT TO LAWS

NSURANCE

18,

19.

a. This.agreement is issued: SQ?Ject to all the prows:ogs -and requirements
of the agreement and the:ordinarices, rcsolutlonstand tégulations of the
Borough relating to the {ise;andmanageméiit:of Bofotigh owned
marine-facilities.

b. The City shall condycteall opcrautms or.the Harbordn compliance with
all féderal, state, aid’ log;ljﬁw ordinafices, 'rhlé§'ﬁnd fegulations now
or hereafter in forcc, wmt’heméy;be’appheable to such .operations.

a. The City shall maintain:hairbor keepers liability insurance in an amount
not less-than $2,250,000 per occurrence and shall'name-the Borough as
an additional insured, provided, the Borough, 1ts :employees, agents
and officers may not-be digabled from recovering under said policy for
ottiérwise covered acts of thei Gity.

b. Unless a lesser coverdge is-authorized by the Boroggh, the City shall
maintain property damag¢-insurance on the Harbor in an amount of
$100,000 with a dedizétible of not more that $5,000. The policy shall
namesttie Borough as.ownér of the Harbor and-shall be for the benefit
of the Borough.

c. The City shall provide the:Borough with a.copy of.cach policy ora
certificate 6f insurance satisfactery to the Borough showing the
amounts and type of insurance provided. The certificate shall state the
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coverage provided to the Borough and shall provide that no policy
may be terminated, caricelled, or permitted-to expire with respect to
coverage provided to the Borough except upon at least- lhnty (30) days
written notice. acmally‘delwered ar ‘:il’alléd*to the Bomugh
d. The City shall prOVIde and mmntamﬁornajl employees -and' comxactors

-of the City engaged in work on or w:th\ respect-to-the Harbor, Workers’
Compensation isufaiiceas required:by-AS 23:30; shall promptly
make all employér-contributions required by:AS23.20, ‘and shall -

“provide insurancércoverage for-emipl oyees:coveredby the U.S.
Longshore and Harbor Workers’ Compensation Act (33 U.S.C. 901 et,

" . seq.). The Cityshall mdemmfy the Botoughifor-all costs; expenses,
and liability of the Borough ansmg in any manner from the-failure of
the City to prowdé*ths infurdnce or-maké'the: ‘contributions 1dentxﬁed
* in the precedingsenténce: R R e

B

2

20. The: Czty shall keep the: Heirbior free of all hens, pay all costs for labor dnd
materials arising out of any construction, improvements or repairs by the City
‘or a-third party on the Harbor, and.hold the Borough harmless from liability
for: any such liens, including costs and aftorney feqs
. CUAVEY Wy i

" Co e : s i,

'NO WAIVER . e Wt S L Ere e T

21 The ﬁnlure of the Borough to msxst in any one of, more-ihstances upon the
. iStrict: pm-fomance by the Gity; 0ftany provision-or covenantin this.agreement
may‘not be considered a waiver or rclmqmshment for the future, but the
provision or covenant-will continue in:fiill force: Tihe'waiver by the:Borough
of any provision or covenaiit in this agreement cannotbe:énforced or:relied
‘upon usless the waiver is in writing signed onbelalfof the Boroiigh, -

MODIFICATION ; . Supe

" 22. ThéBorough may modifyy this agreement tc meet the révised requirements-of
federal or state grants or to.conform to the: rcquucmcnts of any bond covenant
‘to Which the Borough is-party.- Provided; that'ékcept-as provided in paragraph
‘6.c.,.armodification may not-reduce the’ nghts*g;ramed the City by this
'agrtement nor cause the Cmr financial 1oss to'its-general fund.

VALIDITY OF PARTS

L
23. If ariy-provision or covenant of this agreement is declared to be.invalid by a
couirt of competent jurisdiction, the remaining covenants and provisions will

| AR N
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INTERRELATIONSHIP OF PROVISIONS

24. The basic prowswns, general covenants, special covenants,. supplcments
addenda, and.drawings attached as:exhibits are essextial paits of this
agreement ¢ and are-intended to be'cooperative and to-describe! the respective
rights and:6bligations of the partiés to this Agreement. In ¢aseof a

" discrepancy, figured dimensions govern over scaled d:mens:ons unless
obviously ificorrect. Special covenants govern over basic prgvisions, both.of
which _govem-over general covenants.

NATURAL DISASTERS '

25 In the evetit-any cause which i$ not due to the fault or ne.ghgence ‘of either: thcr
City or the'Boroiigh rendérs the;Harbor unusable and miakes:the:performance
of this Agmemcnt'u’nposmble, this'Agreement may be tetininated by either
party upon‘Writtén notice, to the gther party. Causes includé;-but are not
limited 16, acts-6f:God or the public eremy, acts of the Umted ‘Sta!:cs or the
State of A]aslcq, fires; floods, orstrikes.

NOTICES. :

.26. Any nohce reqmmd b' thm agruemcnt must be hand dclwered or Sent. by

page onc;of this: Agreement or to,any other address that thé pam
subsequendy dchgnate in wrmng

A 1]

t'-

27. This, Agreemcm sets forth all the terms, conditions, and agmements of the:
parties and: sqpersedes any’pievious understandings or. agxeements régarding

the H"atbor whelher oral. or- wnncn Except as otherwlsc spemﬁca]ly provided -

effectwe unless in wntmg and s:gned by both pa:nes

NATIONAL OR STATE EME AGENCY

28. In case of-dny national émergency declared by the féderal: govemment, or any
state emergency declared by the State of Alaska, the Cxty may not hold the
Borough liable-for any inability to perform any part of-this Ag:eemcnt asa
result of the national or state emergency:,

APPROVAL BY BOROUGH

29. Any approvals reqmrcd of the Borough by this Agreement will not be

ARG P
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INGRESS, EGRESS, INSPECTION T
L houf s
30. The Borough reserves the right of ingréss:to*and-egress from- the.Harbor and
the right to enter any part ofithe Harbor. includingrall improvements:thercon,
for the purposé of inspection.at.any. reasonabletime.. Except.inthe'case of.an
emergency, all inspections will be coordmatcd thh the Clty

C. SPECIAL COVENANTS “
This Agreement becomes effective onxthwdate*sel outin paragraph A2
prov:de.d no term of the Agreement except:this ‘paragraph Glcredtes and-
enforceable right in either party-until the:Barough has provided written:notice
to thie City that the Harbor, including the:docks.and other facilities and
improvements, are subsiantially coinpletejandtavailable for usé. “Alltrevenues
arising out of the rental or use of property’constructed or improved: Witk the
proceeds of the Borough's getieral ‘obligation bond under the, Project "
Cooperation Agreement between the’Boroiighsand U:S. Departmentiofithe
Afmy for the constriction of breakwatetsiand.thie. drédgingiof théthiew:harbor
in-the City are revenues of the City nnder*lhw\agrecmcnt and, ifipaid-to-the
‘Borough, will be received and held by: theBorough in tmst\fbr'thc Cxty
SRIRT A/ [ .
2. The City-and the Borough enter into® t!us=Ag,recment in: thc contemplatlon of
WO L SRS L™
a. the complenon ofithe new harbor'to: bé constructed'underzthe‘l?ro]ect

.Cooperation Agreement betweemthe Borough*and U:Sy. Dcpartmem
of Army, and .,.e-. M LY

b. the-separsate and subsequentponstmchon by the Bomugh of docks
floats and other marine facilities-and-improvements-(the: Docks;and
Floats) within the new harbor gL et s

1f the Borough constructs the Docks and Floats from. revcnues othcr ithan borrowedrﬁmds ‘then

this Agreemeént remains in full force and effect in accordatice with its-terms. Tf the:Bdrough -
borrows all or part of the funds necessary to finance the-construction of the.Dock.and-Floats, and
it is necessery for the Borough to pledge the revénues;of theDocksiand Floats to'seciire theldan,
then the: followinig provisions of this Paragraph C2 shallbetin éffect-and shall: supersede‘and
govemn to the extent such following provisions are in conflict with any other provlslons of this

Agtreement: U IR R

RN
. ..,*.,~.-'_..|
c. The Borough shall have the authomy tmestabhsh all-tariffs;: fees <and
other charges.for use of the'Docks:and Floats. The Borough shall
consult with the City to detefiiiné the rates necessafy to meet: ‘the
City operating-and othei:expenses of the-Harbor plus:theirevenues
required to meet debt service:payments on the Borough'loafirand
such other reserve and coverage' requirements-as are set out in the

AR AT

Page 26 of 36
2019-000049-0

i J 3

Page 25 of 28
2013-000250-0

(AR

(




loan agréement, bond and othef documents governing thé loaii to the
Borough (the Loan Documents) for the:construction.of the’ Docks
and Floats: The tariffs, fees and charges established'by i thc Borough,
may not be ]ess, individually, than the:amount’ requcsted by the City,
but may, be'imore than the amount! requested by the:City if the.
Borough “detérmines that thie estitated revenues from/all tariffs, fees
and chargesyfor Docks and Float usewill not be sufficient.tormeet
the requirements of the Loan. Documeénts and all other feveniie nieeds

"of the: Harbor. If the Borough. detérrines that revenueséfromiﬂle

Docks: Fﬁ:m.s must be increased'to meet to the requiremeiitsof the
Loan Documents; the Borough will;give substantial’ consxderanon to
the:preferences-of the City for the distribution of thé-incfeasg:among
the. Harbor'tanﬁ‘s fees, and othercharges.

. ‘!‘he will continue to bill, collect and .enforce the. harbor\u!nﬂ% fees

aid £cliarges; provided, howevef, it shall-establish-a Docks: a‘x‘fd Floats
debt:service trust account (the, Debt-Sérvice Trust Accounl) into
whiEHt:$hall deposit so miuch Gfithe révénues frot the'Docks and
Floatss npcmnon as are mqmred\undemhc terms-of'the; Loan
Documénts. The funds requiréd’to’be:deposited.to the Debt Service
Trust- Acwnnt are funds of the: Borougb_lmmcdmtcly‘upon their -
eEEiptby thié City and shall bc,,gg:cl"aver,,m thé: Borough,ﬁ'om said
accolintiiffnediately upon request: or the Borough or:stiall:befpaid
over to;thesBorough at such regula:ly.scheduled umr.s:asggc
Borougli‘ortlu: Loan Documents?reqmm If the Boroug,ti éléﬂ‘dcr.
enher as. @,;copdmon of theloan, or: “upon detcmnmgaaﬁgr makmg
the l%gn ithatithé collection &0 tHe'City is inadequete'with'fespect
to I:fa.rbor ‘accounts, the. Boroughrmayﬁassuma all oraany:part iofithe.
billifig:and ¢ollection functian. for thié/Harbor accounts ; an’d_ghal_l
mmathly, ;pay over to the City thieirevémies, coliected Jess.amounts
required:for billing and collectivhtadministration, deb; iseivice,
réserves-and coverage required by the Loan Docuiriehts. If the: City
fails,to; fully:and timely pay over. ‘1o the Borough the funds:required
to be.paid:from the Debt Service Trust Account; the: Bomugh may
mmedmmiy terminate this Agreemert. The Boroughimay.pledge
and &Ssign.to its lender the. Borough’s.rights to funds: rcqmmd to-be
depos:ted inthe Debt Service Trust Account.

. The City-shall v:gorously pursue the collection of tariffs, fees and

othér chah'ges arising out of use of thie.Docks and Floats in grdeér to
ensute timely funding of the amounts to be paid-into the:Debt:
Service Trust Account.

Ifthe Borough'’s lender:requires fiscal or operational.provisions:that

¢annot beé made within the scope of the authority reserved to the
Borough under this Paragraph C2, and the City is unwilling to agree
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to the required new or different provisions, either party to this
.Agreément may immediately’ terminate the Agreement:

3. Itis theintént;of.the parties thatupon the termination of this. Agreement
pu:suam*tou]’amgrgph .A2, or upon:the: dtschargc of the. 2003 ‘SeriesE general
obligation bondsissued for-the. construction of thenew hé'rbet .any bonds
issued: tn,,reflmd ‘the 2003 Series'’E bonds .and any bonds or other; Berough
obligations i; ns's:.ed to fund any part: of thercost of the:Docks and Fldats, the
City-and the'-Borough will explore the-trarisfer of the. Harbor te the’City.

IN WITNESS WHEREGF,,the-parties hereto liavéSet thieir hands‘theday ‘and:year stated
in the acknowledgifients’below. '

(SEAL) ciry of_False Fass, Ak
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APPENDIX A
STANDARD PROVISIONS
1. PATENT CONDITIONS.

This lease shall be subject to the terms and conditions of the patent or deed from the
state of Alaska, and subject to any littoral rights and any rights of the public under
the Public Trust Doctrine.

2. RESPONSIBILITY TO PROPERLY LOCATE ON LEASED PREMISES.

It shall be the responsibility of Lessee to properly locate Lessee’s improvements on
the Lease Premises and failure to so locate shall render Lessee liable as provided
by law.

3. APPROVAL OF OTHER AUTHORITIES.

It is agreed upon and acknowledged that the issuance by Lessor of leases, including
this lease, does not relieve Lessee of responsibility for obtaining licenses, permits, or
approvals as may be required by duly authorized municipal, state or federal
agencies.

4. LEASE UTILIZATION.

The Leased Premises shall be utilized only for the following purposes: fish
processing facility, and the terms of the lease and in conformity with the provisions
of relevant municipal code and applicable state and federal laws and regulations.
Utilization or development of the Leased Premises for other than the allowed uses
shall constitute a violation of the lease and subject to cancellation at any time.

5. LEASE PAYMENT ADJUSTMENT AND DISPUTE RESOLUTION.

Lessee agrees to a review and adjustment of the annual lease payment by the
Borough Administrator not less often than every fifth year of the lease term
beginning with the payment due after completion of the review period. Should the
Lessee disagree with the lease payment adjustment proposed by the Borough
Administrator, the Lessee shall pay for an appraisal of the leasehold. In the event
the Borough Administrator disagrees with the appraisal, is unable to reach an
agreement with the Lessee on the lease payment adjustment, the Lessor shall pay
for a second appraisal. The Borough Administrator shall establish the lease
payment adjustment based upon the second appraisal. In the event the Lessee
disagrees with the lease rent adjustment, the Lessee may appeal to the Borough
Assembly. The decision of the Assembly shall be final.

T
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6. SUBLEASING.

Lessee may sublease Leased Premises or any part thereof leased to Lessee
hereunder; provided that the proposed sub-lessee shall first obtain written approval
from Lessor and further provided, that the improvements on the Leased Premises
are the substantial reason for the sublease. Leases not having improvements
thereon shall not be sublet. Subleases shall be in writing and be subject to the
terms and conditions of the original lease; all terms, conditions, and covenants of the
underlying lease that may be made to apply to the sublease are hereby incorporated
into the sublease.

7. ASSIGNMENT.

Lessee may assign its rights and obligations under this lease; provided that the
proposed assignment shall be approved in writing by Lessor prior to any
assignment. The assignee shall be subject to all the provisions of the lease. All
terms, conditions and covenants of the underlying lease that may be made
applicable to the assignment are hereby incorporated into the assignment.

8. MODIFICATION.

The lease may be modified only by an agreement in writing signed by all parties in
interest or their successor in interest.

9. CANCELLATION AND FORFEITURE.

(a) The lease, if in good standing, may be cancelled in whole or in part, at any
time, upon mutual written agreement by the parties.

(b) Lessor may cancel the lease if it is used for any unlawful purpose.

(c) If Lessee shall default in the performance or observance of any of the lease
terms, covenants or stipulations thereto, or of the regulations now or hereafter
in force or service of written notice by the Lessor without remedy by Lessee of
the conditions warranting default, Lessor may subject Lessee to appropriate
legal action including, by not limited to, forfeiture of the lease. No
improvements may be removed by Lessee or other person during any time
Lessee is in default.

(d) Failure to make substantial use of the land, consistent with the proposed use,
within one year shall in the discretion of the Lessor with approval of the
Borough Assembly constitute grounds for default.
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10. NOTICE OR DEMAND.

Any notice or demand, which under terms of a lease or under any statute must be
given or made by the parties thereto, shall be in writing, and be given or made by
registered or certified mail, addressed to the other party at the address of record.
However, either party may designate in writing such new or other address to which
the notice or demand shall thereafter be so given, made or mailed. A notice given
hereunder shall be deemed delivered when deposited in a United States general or
branch post office enclosed in a registered or certified mail prepaid wrapper or
envelope addressed as hereinbefore provided.

11. RIGHTS OF MORTGAGE OR LIENHOLDER.

In the event of cancellation or forfeiture of a lease for cause, the holder of a properly
recorded mortgage, conditional assignment or collateral assignment will have the
option to acquire the lease for the unexpired term thereof, subject to the same terms
and conditions as in the original lease.

12. ENTRY AND REENTRY.

In the event that the lease should be terminated as hereinbefore provided, or by
summary proceedings or otherwise, or in the event that the demised lands, or any
part thereof, should be abandoned by Lessee during the term, Lessor or its agents,
servants, or representative, may, immediately or any time thereafter, reenter and
resume possession of lands or such thereof, and remove all personals and property
there from either by summary proceedings or by a suitable action or proceeding at
law without being liable for any damages therefore. No reentry by Lessor shall be
deemed an acceptance of a surrender of the lease.

13. RE-LEASE.

In the event that the lease should be terminated as herein provided, or by summary
proceedings, or otherwise, Lessor may offer the lands for lease or other appropriate
disposal pursuant to the provisions of the Borough Code.

14. FORFETURE OF LEASE PAYMENT.

In the event that the lease should be terminated because of any breach by Lessee,
as herein provided, the annual rental payment last made by Lessee shall be forfeited
and retained by Lessor as partial or total damages for the breach.

15. WRITTEN WAIVER.

The receipt of lease payment by Lessor with knowledge of any breach of the lease
by Lessee or of any default on the part of Lessee in observance or performance of

Appendix A Page 3 of 7
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any of the conditions or covenants of the lease shall not be deemed a waiver of any
provision of the lease. No failure on the part of the Lessor to enforce any covenant
or provision therein contained, nor any waiver of any right thereunder by Lessor
unless in writing, shall discharge or invalidate such covenants or provisions or affect
the right of the Lessor to enforce the same in the event of any subsequent breach or
default. The receipt, by Lessor, or any lease payments or any other sum of money
after the termination, in any manner, of the term demised, or extent the resultant
term therein demised, or destroy, or in any manner impair the efficacy of any such
notice or termination as may have been given thereunder by Lessor to Lessee prior
to the receipt of any such sum of money or other consideration, unless so agreed to
in writing and signed by Lessor.

16. EXPIRATION OF LEASE.

Unless the lease is renewed or sooner terminated as provided herein, Lessee shall
peaceably and quietly leave, surrender and yield up the Lessor all the leased land
on the last day of the term of the lease.

17. RENEWAL PREFERENCE.

Any renewal preference granted Lessee is a privilege, and is neither a right nor
bargained for consideration. The lease renewal procedure and renewal preference
shall be that provided by ordinance in effect on the date the application for renewal
is received by the Borough Administrator.

18. REMOVAL OR REVERSION OF IMPROVEMENT UPON TERMINATION OF
LEASE.

Improvements owned by Lessee shall within sixty calendar days after the
termination of the lease be removed by Lessee; provided, such removal with not
cause injury or damage to the lands or improvements demised; and further provided,
that Lessor may extend the time for removing such improvements in cases where
hardship is proven. Improvements owned by Lessee may, with the consent of the
Lessor, be sold to the succeeding Lessee. All periods of time granted Lessee to
remove improvements are subject to Lessee’s paying the Lessor pro rata lease
payments for the period.

(a) If any improvements and/or chattels not owned by Lessor and having an
appraised value in excess of five thousand dollars as determined by an
assessor are not removed within the time allowed, such improvements and/or
chattels on the lands, after deducting for Lessor lease payments due and
owing and expenses incurred in making such sale. Such rights to proceeds
of the sale shall expire one year from the date of such sale. If no bids
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acceptable to the Borough Administrator are received, title to such
improvements and/or chattels shall vest in Lessor.

(b) If any improvements and/or chattels having an appraised value of five
thousand dollars or less as determined by an assessor, are not removed
within the time allowed, such improvements and/or chattels shall revert to,
and absolute title shall vest in Lessor.

19. RENTAL FOR IMPROVEMENTS OR CHATTELS NOT REMOVED.

Any improvements and/or chattels belonging to Lessee or placed on the lease
during Lessee’s tenure with or without his permission and remaining upon the
premises after the termination date of the lease shall entitle Lessor to charge Lessee
a reasonable lease payment therefore.

20. COMPLIANCE WITH REGULATIONS CODE.

Lessee shall comply with all regulations, rules, and the code of the Aleutians East
Borough, and with all state and federal regulations, rules and laws as the code or
any such rules, regulations or laws may affect the activity upon or associated with
the leased land.

21. CONDITIONS OF PREMISES.

Lessee shall keep the premises of the lease in neat, clean, sanitary and safe
condition and shall take all reasonable precautions to prevent, and take all
necessary action to suppress destruction or uncontrolied grass, brush or other fire
on the leased lands. Lessee shall not undertake any activity that causes or
increases a sloughing off or loss of surface materials of the leased land.

22. INSPECTION.

Lessee shall allow an authorized representative of Lessor to enter the lease land for
inspection at any reasonable time.

23. USE OF MATERIAL.

Lessee of the surface rights shall not sell or remove for use elsewhere any stone,
gravel, peat moss, topsoils, or any other materials valuable for building or
commercial purposes; provided, however, that material required for the
development of the leasehold may be used, if its use is first approved by the Lessor.

24. RIGHTS-OF-WAY.

Lessor expressly reserves the right to grant easements or rights-of-way across
leased land if it is determined in the best interest of the Lessor to do so.
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25. WARRANTY.

Lessor does not warrant by its classification or leasing of land that the land is ideally
suited for the use authorized under the classification or lease and no guaranty is
given or implied that it shall be profitable to employ land to said use.

26.HOLDING OVER.

If Lessee holds over beyond the expiration of the term of this lease and the term has
not been extended or renewed in writing, such holding over will be a tenancy from
month-to-month only.

27. INTEREST ON LATE PAYMENTS.

Should any installment of rent or other charges provided for under the terms of this
lease not be paid when due, the same shall bear interest at the rate established by
ordinance for late payments or at the rate of 12 percent per annum, if no rate has
been set by ordinance.

28. TAXES, ASSESSMENTS, AND LIENS.

During the term of this lease, Lessee shall pay, in addition to the rents, all taxes,
assessments, rates, charges, and utility bills for the Leased Premises and Lessee
shall promptly pay or otherwise cause to be discharged, any claim resulting or likely
to result in a lien, against the Leased Premises or the improvements placed thereon.

29. EASEMENTS.

Lessee shall place no building or structure over any portion of the Leased Premises
where the same has been set aside or reserved for easements.

30. ENCUMBRANCE OF PARCEL.

Lessee shall not encumber or cloud Lessor’s title to the Leased Premises or enter
into any lease, easement, or other obligation of Lessor’s title without prior written
consent of Lessor; and any such act or omission, without the prior written consent of
Lessor, shall be void against Lessor and may be considered a breach of this lease.

31. VALID EXISTING RIGHTS.

This lease is entered into and made subject to all existing rights, including
easements, rights-of-way, reservations, or other interests in land in existence, on the
date of execution of this lease.
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32. STATE DISCRIMINATION LAWS.

Lessee agrees, in using and operating the Leased Premises, to comply with
applicable sections of Alaska law prohibiting discrimination, particularly Title 18 of
the Alaska Statutes, Chapter 80, Article 4 (Discriminatory Practices Prohibited). In
the event Lessee’s failure to comply with any of the above non-discrimination
covenants, Lessor shall have the right to terminate this lease.

33. UNSAFE USE.

Lessee shall not do anything in or upon the Leased Premises, nor bring or keep
anything therein, which will unreasonably increase or tend to increase the risk of fire
or cause a safety hazard to persons or obstruct or interfere with the rights of any
other tenant(s) or in any way injure or annoy them or which violates or causes
violation of any applicable health, fire, environmental or other regulation by any level
of government.

34. HOLD HARMLESS.

Lessee agrees to defend, indemnify, and save Lessor, its employees, volunteers,
consultants and insurers, with respect to any action, claim, or lawsuit arising out of
or related to the use and occupancy of the Leased Premises by Lessee. This
agreement to defend, indemnify, and hold harmless is without limitation as to the
amount of fees, costs, expense, or damages resulting from settlement, judgment or
verdict, and includes the award of any costs and attorney’s fees even if in excess of
Alaska Civil Rules 79 or 82. This indemnification agreement applies to the fullest
extent permitted by law and is in full force and effect whenever and wherever any
action, claim, or lawsuit is initiated, filed, or otherwise brought against Lessor relating
to this lease. The obligations of Lessee arise immediately upon actual or
constructive notice of any action, claim, or lawsuit. Lessor shall notify Lessee in a
timely manner of the need for indemnification, but such notice is not a condition
precedent to Lessee’s obligations and may be waived where the Lessee has actual
notice.

35. SUCCESSORS.

This lease shall be binding on the successors, administrators, executors, heirs, and
assigns of Lessee and Lessor.

36. CHOICE OF LAW; VENUE.

This lease shall be governed by the law of the State of Alaska. Venue shall be in the
State of Alaska, Third Judicial District at Anchorage.
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